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Ennis, Roberts & Fischer’s School 
Law Review has been developed 

for use by clients of the firm.  

However, the review is not in-
tended to represent legal advice or 

opinion.  If you have questions 

about the application of an issue 
raised to your situation, please 

contact an attorney at Ennis, Rob-

erts, & Fischer for consultation 

County of Los Angeles v. 

Humphries  

 

     The Supreme Court re-

cently agreed to hear a 

case which is likely to im-

pact school districts. The 

case, coming out of Califor-

nia and the Ninth Circuit 

Court of Appeals, involves 

the issue of local govern-

ment immunity.  This spe-

cific dispute arose after a 

fifteen year old girl falsely 

alleged that her parents 

abused her.  As a result of 

this allegation, the parents 

were listed in a state child 

abuse index pursuant to 

California law.  Although 

the parents were found in-

nocent, they were unable 

to remove their name from 

the index.  Consequently, 

the parents filed suit 

against several local gov-

ernment agencies and offi-

cials. The parents re-

quested monetary dam-

ages and a judicial order 

mandating that their names 

be removed from the index 

as well as a decree that the 

state’s indexing policy was 

unconstitutional.   

     The California courts 

were faced with determin-

ing whether the suit could 

properly be lodged against 

the local government agen-

cies named as defendants, 

or whether the agencies 

were immune from liability.  

Central to the resolution of 

this issue was whether the 

United States Supreme 

Court’s decision in Monell 

v. New York City Depart-

ment of Social Services ap-

plied to claims for declara-

tory relief.  In this decision, 

the Supreme Court noted 

that the federal civil rights 

law known as Section 1983 

eliminated complete immu-

nity from local govern-

ments by allowing indi-

viduals to sue the govern-

ment for damages if it has 

used its authority to deny 

an individual a constitu-

tional or statutory right.  

The Court’s decision in Mo-

nell clarified the role of im-

munity in suits against local 

governments.  Specifically, 

it determined that govern-

ment agencies, such as 

school districts, cannot be 

held liable for the actions of 

an employee who violated 

an individual’s civil rights.  

The local government, 

however, could be subject 

to liability if the alleged 

deprivation of rights re-

sulted from a custom or of-

ficial policy adopted by the 

local government agency.   

 
How this impacts your  

district:  

 

     The principle announced 

in Monell is settled with re-

spect to lawsuits seeking 

monetary damages.  That 

is, in order to subject a lo-

cal government to liability 

for monetary damages re-

sulting from a constitutional 

or statutory violation, an 

individual must show that 

the deprivation of rights 

resulted from the policy or 

custom adopted by the lo-

cal government.  If the dep-

rivation of rights resulted 

from the overreaching of a 

government official, rather 

than the custom or policy of 

the government agency in 

general, the government 

agency will be immune 

from liability and the plain-

tiff may only seek redress 

from the specific govern-

ment official responsible 

for the conduct.  The fed-

eral circuit courts, how-

ever, are split as to whether 

a similar suit seeking only 

declaratory relief, such as a 

court order to stop the in-

appropriate conduct, must 

also show that the conduct 

was a result of the local 

government’s policy or 

custom in order to properly 

name a local government 

as a defendant. The Ninth 

Circuit, for instance, ex-

empts claims for declara-

tory relief from the rule set 

forth in Monell.   

      This case clearly has the 

potential to impact school 

districts which are often 

named as defendants in 

lawsuits claiming constitu-

tional violations.  Typically 
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the complaint will name the district 

as well as individual school admin-

istrators as defendants. Pursuant to 

the reasoning in Monell, districts 

frequently avoid costly litigation by 

successfully claiming that the chal-

lenged action did not result from 

the district’s policies or customs, 

but instead was due to a school ad-

ministrator who had overstepped 

his or her bounds. If the Supreme 

Court, however, should side with 

the Ninth Circuit’s approach to de-

claratory claims, school districts 

are likely to be exposed to more 

costly litigation.  The case will be 

heard in the next term, which be-

gins in October, so a decision will 

likely not be rendered until 2011.  

Ennis, Roberts, & Fischer will keep 

you apprised of any developments 

in this case.   

Supreme Court to Rule on Local Government Immunity 

     The United States Court of Ap-

peals for the Third Circuit recently 

issued opinions in two separate 

cases involving off-campus student 

cyberpseech.  The two cases, Lay-

shock v. Hermitage School District 

and Snyder v. Blue Mountain School 

District, both involved a considera-

tion of whether a student could be 

disciplined for material posted on a 

MySpace page.  Interestingly, the 

Third Circuit reached a different 

result in these two cases. 

     In Layshock, a student created a 

mock profile of his principal from 

his grandmother’s computer at 

home. The mock profile incorpo-

rated a picture from the school 

website and characterized the prin-

cipal as keeping a “big blunt” and 

a “keg” behind his desk. It also 

suggested that the principal was 

too drunk to remember his birth-

day.  After the profile was discov-

ered, the district suspended the 

student for ten days and barred him 

from participating in graduation 

ceremonies.  The District Court de-

cided that this punishment was un-

reasonable.  It determined that al-

though the speech was lewd and 

vulgar the school did not have the 

authority to punish the student be-

cause the speech occurred off-

campus and it was not sufficiently 

disruptive to trigger disciplinary 

action.    

     On appeal, the Third Circuit 

agreed with the District Court’s rul-

ing. It determined that it was un-

contested that the student’s parody 

did not substantially disrupt the 

school and that the student was sus-

pended solely for creating the pro-

file rather than any effect it may 

have had on school operations. The 

Circuit Court determined that a 

school had no authority to disci-

pline the student for this type of 

speech unless it results in a fore-

seeable risk of substantial disrup-

tion.   

     The second case decided by the 

Third Circuit involved a similar sce-

nario.  In Snyder, eighth grade stu-

dents created a false MySpace pro-

file for their principal. The profile 

was full of insults, characterizing 

the principal as among other 

things, a pedophile and a sex ad-

dict. The profile was created in the 

student’s home, but word soon 

spread to the school where it was 

being discussed by other students.  

The students ultimately received a 

ten day suspension for violating the 

code of conduct, which prohibited 

a student from making false accusa-

tions against school staff members, 

and for violating the school’s copy-

right policy by appropriating a pic-

ture of the principal from the 

school’s website.  In support of its 

decision, the school district noted 

that on two occasions, teachers had 

to quiet down their classroom as a 

result of students discussing the 

profile. Furthermore, students 

decorated the lockers of the sus-

pended students in support of their 

actions.  The District Court ruled in 

favor of the school, finding that the 

school was disrupted by the vulgar 

and offensive profile.   

     The Third Circuit upheld this de-

cision.  It determined that although 

the actual disruptions identified by 

the district did not rise to a substan-

tial level, the profile’s potential to 

cause disruption was reasonably 

foreseeable.  The Court found that 

the profile did not express a simple 

expression of frustration, but in-

stead was created as a means to 

publicly humiliate the principal. 

The Circuit Court determined that 

the Constitution allows school offi-

cials to regulate this type of speech 

when it exceeds mere criticism and 

rises to a level aimed at undermin-

ing a school official’s authority by 

using unfounded vulgar, lewd, and 

offensive language which creates a 

foreseeable risk of substantial dis-

ruption to school operations.  

 
How this impacts your district: 

 

     Initially it should be noted that 

these decisions do not create  

precedent in Ohio state or federal 

courts.  Nonetheless, these deci-

sions are informative as to how fu-

ture cases may be decided in this 

evolving issue.  Courts across this 

country have been struggling with 

the appropriate standard to apply 

when deciding whether off-campus 

speech can be disciplined.  The 

Third Circuit’s approach incorpo-

rates the standard adopted in 

Tinker v. Des Moines, which has be-

come the foundation for evaluating 

students’ First Amendment rights 

with respect to on-campus speech.  

(Continued on page 3) 
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Third Circuit Rules on MySpace Parodies 

State of New Jersey v. Best    

 

  The New Jersey Supreme Court 

recently upheld the legality of a 

school administrator’s decision to 

search a high school student’s auto-

mobile.  The Court determined that 

in order to pass muster under the 

Fourth Amendment’s prohibition on 

unreasonable search and seizures, 

the administrator must have had 

“reasonable suspicion” that the stu-

dent’s car contained drugs, which 

were the subject of the search.   

     The facts of this case are not 

atypical throughout many high 

schools across the country.  School 

administrators learned that the stu-

dent in question had sold a pill to 

another student, and as a result de-

cided to search his car.  Once in-

side the car, the administrators dis-

covered drug paraphernalia, mari-

juana, and pain killers. The student 

was subsequently prosecuted 

based on the evidence obtained in 

this search. 

      The student sought to suppress 

the evidence discovered in his car 

by challenging the legality of the 

search.  The New Jersey Supreme 

Court relied on its 1983 decision in 

New Jersey v. T.L.O., which was sub-

sequently upheld by the United 

State Supreme Court, to determine 

that a school administrator needs 

only “reasonable suspicion” to 

search a student’s vehicle parked 

on school grounds.  The T.L.O. case 

effectively determined that reason-

able suspicion was the proper re-

quirement when considering the 

standard for a search conducted by 

school officials, however, that case 

dealt specifically with the search of 

a student’s purse.  In this case, the 

Court was presented with the op-

portunity to adopt a more stringent 

standard to apply to searches of 

student vehicles. Specifically, the 

Court was urged to adopt a 

“probable cause” standard, which 

would place the burden on school 

officials to demonstrate tangible 

evidence that it was likely the stu-

dent’s car contained drugs, as op-

posed to the much lesser standard 

which requires only that school ad-

ministrators have a “reasonable 

suspicion” that the car may contain 

drugs.  Proponents of the probable 

cause standard argued that stu-

dents have a greater expectation of 

privacy in their vehicles than they 

do in their lockers or purses which 

they carry into the school.  The 

Court declined this offer, however, 

and in line with the majority of 

courts faced with this decision, de-

termined that the overwhelming 

need to maintain safety, order, and 

discipline requires that the reason-

able suspicion standard apply to 

searches within the school and out-

side the school on school property.  

  

How this impacts your district:  

 

     This case highlights that the pol-

icy of maintaining safety, order, 

and discipline in schools extends to 

situations which arise on school 

property, even if outside of the con-

fines of school buildings.  These 

policy concerns override privacy 

interests protected by the Fourth 

Amendment.  Whereas the police 

often need probable cause to 

search a suspect, school adminis-

trators are governed by a reason-

ableness standard when conduct-

ing student searches.  The Supreme 

Court’s decision in T.L.O. breaks 

this standard down into two factors.  

First, a student search must be jus-

tified at its inception. This means 

that at the time of the search rea-

sonable grounds existed for sus-

pecting that the search would yield 

evidence that the student was vio-

lating either the law or school pol-

icy. Second, the scope of the search 

must reasonably relate to the cir-

cumstances giving rise to the 

(Continued on page 4) 

This standard allows a school to 

discipline speech which creates a 

foreseeable risk of substantial dis-

ruption.  It is difficult to determine 

exactly when off-campus cyber-

speech rises to this level, however, 

it is important for school officials to 

distinguish between mere criticism 

and speech that directly challenges 

the authority of school officials.  

When determining whether disci-

pline is appropriate in these sce-

narios, school officials should ex-

amine whether there is a connec-

tion between the speech and 

school property, whether the 

speech involves baseless claims 

and vulgar language, and ulti-

mately whether the speech creates 

a risk that the operations of the 

school are likely to be disrupted.  

School officials should be sure to 

document all evidence when mak-

ing this determination. The school 

district should also maintain a de-

tailed internet and computer usage 

policy, which will enable it to sanc-

tion this type of conduct when it oc-

curs on school grounds or is cre-

ated with school computers.   

     Until the Supreme Court decides 

to resolve this issue, schools must 

exercise caution when attempting 

to punish off-campus speech, which 

is likely to receive a greater 

amount of protection under the 

First Amendment than speech that 

occurs on-campus. However, if 

speech rises to a level that creates 

a foreseeable risk of substantial 

disruption, the school will likely be 

able to discipline the student pur-

suant to the Tinker standard.     

 

N.J. Court Requires Reasonable Suspicion to Search Student Vehicle  
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N.J. Court Requires Reasonable Suspicion to Search Student Vehicles 

     The Ohio Attorney General is-

sued an opinion on February 17, 

2010 stating that a county has no 

authority to recoup from taxing au-

thorities within the county any por-

tion of the cost of printing or mail-

ing tax bills.   

     In reaching this conclusion, the 

Attorney General examined Ohio 

Revised Code section 323.13 to de-

termine the duties attributed to the 

country treasurer.  Among other 

things, the statute imposes upon the 

treasurer a mandatory duty to pre-

pare the tax bills and to mail or de-

liver them accordingly.   Although 

some counties charge the cost of 

printing and mailing tax bills to the 

individual taxing authorities such 

as school districts, the Attorney 

General was unable to find any stat-

ute conferring the power to recoup 

these costs to the board of county 

commissioners, the county auditor, 

or the county treasurer.  Based on 

the absence of statutory authority, 

the Attorney General opined that 

these entities may not impose such 

a charge, and that the cost of print-

ing and mailing tax bills should be 

considered part of the treasurer’s 

operating costs.   

     The Attorney General then 

looked at R.C. 325.31(B), which cre-

ates the real estate assessment 

fund.  This fund is designed to mini-

mize costs incurred by the county 

auditor and treasurer.  The Attor-

ney General, however, noted that 

the cost of printing and mailing tax 

bills is not one of the expenses cov-

ered by the fund.  The Attorney 

General reasoned that if the legis-

lature had intended the county to 

recover the costs of printing and 

mailing tax bills to various taxing 

authorities, it would have included 

those expenses among those pro-

vided for in R.C. 325.31(B), or en-

acted legislation to otherwise au-

thorize the charges.  As a result, the 

Attorney General determined that a 

county has no authority to recoup 

the cost of printing or mailing tax 

bills from the individual taxing au-

thorities.   

 
How this impacts your district: 

 

     Your district should be aware of 

the Attorney General’s opinion re-

garding charges for the printing 

and mailing of tax bills in case the 

county attempts to recoup these 

costs from the district.  According 

to the Attorney General, it is the 

county treasurer’s responsibility to 

incur the cost of printing and mail-

ing your district’s tax bills.  Many 

districts are operating under tight 

budget constraints already, and it 

is important to ensure that funds 

are not improperly spent on costs 

that should be incurred by other 

government entities.   

Upcoming Dates 

MARCH 

1 Last day to take action on expi-

ration of superintendent’s con-

tract—R.C. 3319.01; last day to 

take action on expiration of 

treasurer’s contract (contracts 

entered into after March 30, 

2007) - R.C. 3313.22 

 

31 Last day to take action on con-

tracts of administrators other 

than superintendent—R.C. 

3319.02 

APRIL 

5 Last day for voter registration 

for May election—R.C. 3503.01, 

3503.19(A) 

15 Last day for certain board mem-

bers and administrators to file 

financial disclosure forms with 

the Ohio Ethics Commission—

R.C. 102.02 

30 Last day to give written notice 

of intent not to re-employ teach-

ers—R.C. 3319.11; and non-

teaching employees—R.C. 

4141.29 

MAY 

4 Special Election Day—R.C. 

3501.01 (first Tuesday after the 

first Monday) 

10 Last day to submit certification 

for August income tax levy to 

Ohio Department of Taxation—

R.C. 5748.02(A) (85 days prior 

to election) 

search.  This means that the meas-

ures adopted for the search are 

reasonably related to the objective 

of the search and are not exces-

sively intrusive in light of the age 

and sex of the student and the na-

ture of the violation.  As highlighted 

in this decision, the reasonableness 

standard governs the search of stu-

dent vehicles.  Therefore, in order 

to search a student’s vehicle, 

school administrators must have 

received information from other 

students or the student’s own be-

havior, which gives rise to a rea-

sonable suspicion that the student 

has violated or is violating the law 

or school policy.  

Taxing Authorities Not Responsible for Cost of Tax Bills 
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Ennis, Roberts & Fischer regularly conducts seminars concerning education law topics of 

interest to school administrators and staff.   
Popular topics covered include: 

 
Cyber law 

School sports law 
IDEA and Special Education Issues 

HB 190 and Professional Misconduct 
 

To schedule a speech or seminar for your district, contact us today! 
 
 

Upcoming Speeches 
 

Bill Deters at the Northwest Board of Education on March 23, 2010: 
Preparing for Expulsion Appeal Hearings 

Education Law Speeches/Seminars 

Contact One of Us 

 

William M. Deters II 

wmdeters@erflegal.com 

 

J. Michael Fischer 

jmfischer@erflegal.com 

 

Jeremy J. Neff 

jneff@erflegal.com 

 

Ryan M. LaFlamme 

rlaflamme@erflegal.com 

 

C. Bronston McCord III 

cbmccord@erflegal.com 

 

Gary T. Stedronsky 

gstedronsky@erflegal.com 

 

Rich D. Cardwell 

rcardwell@erflegal.com 


