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Ennis, Roberts & Fischer’s School 
Law Review has been developed 

for use by clients of the firm.  

However, the review is not intend-
ed to represent legal advice or 

opinion.  If you have questions 

about the application of an issue 
raised to your situation, please 

contact an attorney at Ennis, Rob-

erts, & Fischer for consultation 

District Liable Under Title IX in Locker Room Harassment Case 

September 2012 

Mathis v. Wayne County 

Board of Education, No. 

11-5979 (6th Cir. Aug. 23, 

2012). 

  

 The 6th Circuit Court 

of Appeals upheld a 

$200,000 jury award 

against a Tennessee school 

district for a Title IX viola-

tion stemming from inci-

dents of student-on-student 

sexual harassment in a 

middle school locker 

room.  The Court found that 

the district had acted with 

deliberate indifference in 

responding to the acts of 

harassment.  

 

 The two male victims 

of harassment were both in 

seventh grade and mem-

bers of the school basket-

ball team.  At the begin-

ning of the basketball sea-

son, the two boys were 

harassed by eighth grad-

ers on the team while using 

the locker room before and 

after practices. They were 

subjected to “lights out,” in 

which the eighth graders 

gyrated on them in the 

dark, and one of the vic-

tims was forced to perform 

a “blind-folded sit-up,” in 

which his face hit the bare 

buttocks of one of the 

eighth graders. The most 

aggressive incident oc-

curred when one of the vic-

tims was anally penetrated 

with a marker. 

 

 The victims’ parents 

voiced concerns to school 

administrators, which the 

Court believed were not 

taken seriously enough. 

Several of the perpetrators 

of the marker incident 

were suspended from 

school for eleven days and 

from the basketball team 

for a month. The other inci-

dents were viewed by the 

principal as merely “bad 

pranks,”  and the principal 

issued verbal reprimands 

as punishment.   

  

 For the students and 

parents to succeed on their 

Title IX harassment claim, 

they had to show the fol-

lowing three things: (1) the 

sexual harassment was so 

severe, pervasive, and ob-

jectively offensive that it 

could be said to deprive 

them of access to the edu-

cational opportunities or 

benefits provided by the 

school; (2) the school dis-

trict had actual knowledge 

of the sexual harassment; 

and (3) the school district 

was deliberately indiffer-

ent to the harassment. The 

school district argued that 

the victims failed to prove 

the deliberate indifference 

requirement. 

 

 To show deliberate 

indifference, the victims 

had to show that the dis-

trict’s response was 

“clearly unreasonable in 

light of the known circum-

stances.” The Court stated 

that the marker incident 

was not just “horseplay 

gone awry,” as the district 

treated it, but was a serious 

sexual assault.  According-

ly, the Court stated, such 

assault should have re-

ceived a more severe pun-

ishment than was given. As 

to the other incidents expe-

rienced by the victims, the 

Court held that the dis-

trict’s eventual response 

was unreasonable because 

the district did not take suf-

ficient actions to protect 

the victims, did not con-

duct an investigation of the 

incidents and did not pun-

ish the behavior in a timely 

manner.  

 

How This Affects Your 

District: 

 

 This case demon-

strates how a district can 

become liable under Title 

IX if accusations of sexual 

misconduct among stu-

dents are not taken seri-

ously. When accusations 

such as these are made, 

districts must respond 

quickly to decipher what 

accusations are true and to 

create a safe environment 

for all students by making 

clear, through disciplinary 
 

(Continued on page 2) 
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District Liable Under Title IX in Locker Room Harassment Case, Cont. 

 Over the past few months, ERF 

has done various presentations re-

lated to SB 316 and its effect on 

school districts. One change made 

by SB 316 relates to school districts’ 

responsibilities regarding inform-

ing parents of students with disabil-

ities about the Jon Peterson scholar-

ship and the autism scholarship 

programs. There have been many 

questions posed about those re-

sponsibilities, therefore, we wanted 

to provide insight into what exactly 

is required.  

 

 According to R.C. 3323.052, 

each time a school district either 

completes an evaluation of a child 

with a disability or commences de-

velopment, review, or revision of an 

IEP, the district must provide infor-

mation, via a notification, to that 

child’s parents about both the au-

tism scholarship program and the 

Jon Peterson special needs scholar-

ship program.  The notification must 

be provided to the parent either by 

letter or by electronic means. Spe-

cifically the notice must include the 

following statement:  

 

“Your child may be eli-

gible for a scholarship 

under the Autism Schol-

arship Program or the 

Jon Peterson Special 

Needs Scholarship Pro-

gram to attend a special 

education program that 

implements the child’s 

individualized educa-

tion program and that is 

operated by an alterna-

tive public provider or 

by a registered private 

provider.”  

 

 In addition to that specific state-

ment, the notice must also include 

the telephone number of the ODE 

office that is responsible for admin-

istering the scholarship programs 

and the specific location of scholar-

ship information on the depart-

ment’s website. It is the responsibil-

ity of each district to develop a no-

tice that meets these criteria. If you 

would like to see a sample notice, 

contact us and we will provide that 

for you. 

Duty of Care Present When Reporting Employment Information to Hiring District 

Doe-3 v. McLean Cnty. Unit Dist. No. 

5, Nos. 112479/112501 (Ill. Aug. 9, 

2012). 
 

 The Illinois Supreme Court 

(“Supreme Court”) ruled that dis-

tricts owe a duty to accurately pro-

vide employment information about 

employees to subsequent employ-

ers.   

 

 An elementary school teacher 

sexually abused two female stu-

dents while employed by Urbana 

School District 116 during the 2005-

06 school year. Prior to working at 

Urbana, the teacher worked at 

McLean County Schools, where he 

was accused of teacher-on-student 

sexual harassment, sexual abuse 

and sexual grooming. The teacher 

was disciplined twice during the 

2004-05 school year, and ultimately 

was dismissed by the district prior 

to the close of that year. The teach-

er signed a severance agreement 

concealing the sexual abuse and 

the district created a misleading 

letter of reference, which it fur-

nished to Urbana. 

 

 When asked to provide em-

ployment information about White 

to Urbana, the former district false-

ly stated on Urbana’s “Verification 

of Employment Form” that White 

had worked the entire 2004-05 

school year.  The district further 

concealed from White’s new em-

ployer that he had been subject to 

disciplinary removal twice and had 

left before the school year conclud-

ed. Urbana hired White as a first 

and second grade teacher. The two 

victims were students in his class. 

  

 This Court agreed that McLean 

owed a duty to Urbana, however, 

for different reasons. The Court 

held that the first district did not 

have a duty warn the second of the 

teacher’s conduct, or to report his 

conduct to a state agency.  Further, 

there was  no duty arising from the 

creation of the misleading refer-

ence letter. However, the Court did 

hold that a duty arose when the first 

district filled out the employment 

verification form. When the district 

(Continued on page 3) 

actions, that harassment and bully-

ing will be taken seriously.  The 

General Assembly in Ohio has 

made it clear, through the Jessica 

Logan Act and other recent provi-

sions related to student bullying 

and harassment, that schools have a 

responsibility to ensure that stu-

dents feel safe while at school. In 

order to comply with the law and to 

make decisions regarding student 

harassment easier, district policies 

regarding bullying and harassment 

should explicitly state the steps 

your administrators will take when-

ever harassment is alleged.  

Notice Requirements Related to Students With Disabilities 

http://www.state.il.us/court/opinions/SupremeCourt/2012/112479.pdf
http://www.state.il.us/court/opinions/SupremeCourt/2012/112479.pdf
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Duty of Care Present When Reporting Employment Information to Hiring District, 

Cont. 

filled in false information on the 

employment verification form, the 

district then became liable.  There-

fore, it was the misrepresentation of 

information that gave rise to the du-

ty.  

  

 The Court reached this conclu-

sion by analyzing four factors: 1) 

the reasonable foreseeability of the 

injury; 2) the likelihood of the inju-

ry; 3) the magnitude of the burden 

of guarding against the injury; and 

4) the consequences of placing the 

burden on defendants.  

 

 Looking at the first require-

ment, the Court held that the injury 

to the two victims was foreseeable 

because the first district was well 

aware of White’s conduct while em-

ployed within its district. Under the 

second factor, the Court stated: 

“where a teacher who is known to 

have abused children is hired in a 

teaching position at another school, 

the likelihood that students at the 

next school will be abused by that 

teacher is within the realm of rea-

sonable probability.” Additionally, 

it would not be an undue burden for 

an employer to accurately com-

plete an employment form and ad-

verse consequences would not re-

sult from such a slight burden.  

 

 The Court also acknowledged 

that the public policy of Illinois fa-

vors protecting children, further 

supporting their finding of a duty.  

 

How This Affects Your District: 

 

 While this case is not binding 

in Ohio, it shows that courts are 

likely to find a legally duty for 

school districts to report accurate 

employment information about for-

mer employees. The case does not 

suggest that former districts have 

an affirmative duty to warn subse-

quent districts about issues with 

employees. However, it does sup-

port the notion that districts cannot 

actively conceal such issues by fal-

sifying or providing inaccurate in-

formation to other districts. 

Court Allows ADA Claim For Bus Driver Trainee 

Rosebrough v. Buckeye Valley 

High School, No. 10-4057 (6th Cir. 

Aug. 8, 2012) 

 

 Last month the Sixth Circuit 

Court of Appeals, in Cincinnati, re-

vived the lawsuit of a woman who 

alleged she faced disability dis-

crimination because she does not 

have a left hand.   

 

 In 2007, Buckeye Valley High 

School in Delaware, Ohio needed 

new bus drivers.  At that time Rose-

brough, the complainant, applied 

for a job as a cook.  However, an 

administrator with the school sug-

gested that she apply as a driver 

instead.  The administrator dis-

cussed with the State whether the 

fact that Rosebrough had no left had 

would affect her ability to drive a 

school bus for the district.  After 

receiving a waiver from the State 

allowing her to operate a school 

bus notwithstanding her disability, 

Rosebrough began her training.  

 

 Rosebrough alleged that dur-

ing her training her supervisor 

commented on a need for extensive 

training because of her missing 

hand.  She further alleged that the 

supervisor commented that she 

would be unable to operate some 

bus models because of the difficulty 

of opening the doors. At some point 

the administrator who originally 

offered Rosebrough the opportuni-

ty to apply for the job allegedly 

made statements regarding Rose-

brough becoming “high mainte-

nance.”  Further, the administrator 

may have alluded to the fact that 

parents would not be happy with 

Rosebrough as a driver.  The ad-

ministrator stated that even if those 

comments were made, they were 

not in reference to Rosebrough’s 

missing hand, but rather to issues 

with her demeanor and reckless 

driving habits. Conversely, Rose-

borough alleged that these com-

ments were made and she took 

them to mean that parents would 

not be happy with her as a driver 

because of her disability. 

 

 To complete her training Rose-

brough needed assistance from a 

trainer in the school district that 

planned to hire her, in order to ob-

tain her commercial driver’s li-

cense (“CDL”).  Rosebrough assert-

ed that the school district would not 

schedule a trainer to accompany 

her for the commercial license test 

and thus, she never finished her 

training to become a school bus 

driver. 

 

 This Court held that the ADA 

covers “discrimination on the basis 

of disability during job training.”  

Therefore, individuals are protect-

ed from discrimination when train-

ing for a position if that discrimina-

tion could deny them the oppor-

tunity to obtain qualifications nec-

essary to gain employment in a par-

ticular position.  It is, however, im-

portant to note that the Court did 

not comment on whether it thought 
(Continued on page 4) 
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there was actually discrimination in 

this case.  The only ruling was re-

garding whether a person who is 

training for a job can file a claim for 

disability discrimination under the 

ADA. 

 

How This Affects Your District: 

 

 It is important to remain cogni-

zant of the fact that an ADA claim 

can apply to people who are not 

only employees, but who are train-

ing to be employees.  While none 

of the allegations from this case 

have been proven as fact regarding 

the district discriminating against 

the trainee with a disability, the dis-

trict will be liable for that discrimi-

nation if those allegations are prov-

en to be true.  In general, a person 

must be “otherwise qualified” for 

the position they wish to obtain in 

order to file a disability discrimina-

tion claim.  The Court noted that 

since “job training” is included in 

the ADA provisions, a person is 

protected by the ADA while he or 

she receives any training that is re-

quired to perform essential func-

tions of the job for which that per-

son is applying.  Therefore, if a dis-

trict begins aiding an applicant 

with obtaining qualifications for a 

position, the district should avoid 

discontinuation of that assistance 

unless there is a justifiable reason 

not dealing with the applicant’s dis-

ability. 

Requirement to Present Birth Certificate for School Enrollment is Unconstitutional 

Hispanic Interest Coalition of Ala-

bama v. Alabama, Nos. 11-14535-

14675 (11th Cir. Aug. 20, 2012). 

 

The Alabama legislature passed HB 

56 in June 2011.  This bill was im-

plemented, according to the legis-

lature, to maximize enforcement of 

federal immigration laws and to 

discourage illegal immigration 

within the state of Alabama.   

 

The part of the bill that was chal-

lenged in this case made it a re-

quirement for schools to determine 

whether an enrolling child was an 

illegal immigrant. In order to make 

that determination, schools were to 

ask each student for his or her birth 

certificate.  If there was not a birth 

certificate available or if it was de-

termined the student was born out-

side of the United States, then the 

parents of that child were required 

to notify the school of the country of 

citizenship of the student.  This noti-

fication had to be provided through 

official documentation and testimo-

ny from the parents.  If a parent 

chose not to comply, then the stu-

dent would automatically be pre-

sumed to be an illegal immigrant. 

 

The Hispanic Interest Coalition of 

Alabama (“HICA”) challenged this 

piece of legislation on the grounds 

that it violated the Equal Protection 

Clause.  The Court used the U.S. 

Supreme Court case of Plyler v. 

Doe, to note that HICA was likely to 

succeed on its merits under the 

Equal Protection Clause. In Plyler v. 

Doe, the U.S. Supreme Court held 

that if a provision “significantly in-

terferes with the exercise of the 

right to an elementary public edu-

cation” then that provision is unlaw-

ful.  The Court in the instant case 

held that the section being chal-

lenged did cause such significant 

interference, because parents were 

likely to keep their children home 

rather than send them to school 

with the knowledge that the school 

would ask for citizenship documen-

tation. 

 

The only way that the Court would 

uphold the section challenged is if 

there is a “substantial state inter-

est” in knowing this information 

that outweighs the detriment it 

would cause to the students who 

would likely not attend school.  

Finding none, the Court ruled that 

the section was unconstitutional and 

went against the landmark Plyer 

case.  

 

How This Affects Your District: 

 

While this decision is not binding 

on Ohio cases, it illustrates that the 

decision in Plyler v. Doe is still rele-

vant.  From time to time districts 

ask questions regarding whether 

they can require that a parent pre-

sent a birth certificate upon enroll-

ment in a district.  While districts 

are allowed to ask for that docu-

mentation, they are not allowed to 

require it in order to enroll.  In 

Ohio, if parents do not present a 

birth certificate when enrolling a 

child, the district does have a re-

sponsibility under the “Missing 

Child Law” to report the lack of 

birth certificate to local law en-

forcement agencies in order to en-

sure the child is not a missing child.  

However, the child must still be en-

rolled and if the child is found to 

not be missing, no other repercus-

sions can come of the child or par-

ents for lack of birth certificate or 

proof of citizenship. 
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Administrator’s Academy Dates at Great Oaks Instructional Resource Center 
You can enroll in an Administrator’s Academy session using the form on our website or by emailing Pam Leist 

at pleist@erflegal.com.   

 

September 27th, 2012 — Sports Law 

 

December 6th, 2012—Navigating Workers’ Compensation and Unemployment Law Issues 

 

March 7th, 2013—Advanced Topics in School Finance Law 

 

June 13th—Special Education Legal Update 

 

July 11th—Education Law Legal Updates 2012-2013 
 

 

 

Other Upcoming Presentations 
 

Bronston McCord 

Mercer County & Auglaize County Treasurers Retreat on September 7, 2012 

Legal Update 

 

Erin Wessendorf-Wortman 

SOESC Superintendent’s and Administrator’s Retreat on September 14, 2012 

Legal Update 

 

Bill Deters & Jeremy Neff 

Clermont County ESC on September 18, 2012 

Effective IEP Teams 

 

Jeremy Neff 

Greater Cincinnati Human Resources Association on September 20, 2012 

Basics of FMLA 

 

Erin Wessendorf-Wortman 

Brown County ESC on October 29, 2012 

Cyberlaw 

 

 

 

Webinar Archives 
Did you miss a past webinar or would you like to view a webinar again?  If so, we are happy to provide that resource to 

you.  To obtain a link to an archived presentation, send your request to Pam Leist at pleist@erflegal.com or 513-421-

2540.  Archived topics include: 

 
 

 

 

 

 

 

 

 

 

Education Law Speeches/Seminars 

 Education Law Legal Update - Including SB 316 

 Effective IEP Teams 

 Cyberlaw 

 FMLA, ADA and Other Types of Leave 

 Tax Incentives 

 Prior Written Notice 

 Student Residency, Custody and Homeless Stu-
dents 

 Ohio Budget Bill/House Bill 153 

 Student Discipline 

 Media and Public Relations 

 Gearing Up for Negotiations 
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Need to Reach Us? 

 

William M. Deters II 

wmdeters@erflegal.com 

Cell: 513.200.1176 

 

J. Michael Fischer 

jmfischer@erflegal.com 

Cell: 513.910.6845 

 

Jeremy J. Neff 

jneff@erflegal.com 

Cell: 513.460.7579 

 

Pamela A. Leist 

pleist@erflegal.com 

Cell: 513.226.0566 

 

C. Bronston McCord III 

cbmccord@erflegal.com 

Cell: 513.235.4453 

 

Gary T. Stedronsky 

gstedronsky@erflegal.com 

Cell: 513.674.3447 

 

Ryan M. LaFlamme 

rlaflamme@erflegal.com 

Cell: 513.310.5766 

 

Erin Wessendorf-Wortman 

ewwortman@erflegal.com 

Cell: 513.375.4795 

 ERF Practice Teams 

 
Construction/Real Estate 

 
Construction Contracts, Easements, Land Purchases 

and Sales, Liens, Mediations, and Litigation 
 
 

Team Members: 
Bronston McCord 
Ryan LaFlamme 
Gary Stedronsky 

 
 

 
Workers’ Compensation 

 
Administrative Hearings, Court Appeals, Collaboration 

with TPA’s, General Advice 

 
 

Team Members: 
Ryan LaFlamme 

Pam Leist 
Erin Wessendorf-Wortman 

 
 

 
Special Education 

 
Due Process Claims, IEP’s, Change of Placement, 

FAPE, IDEA, Section 504, and any other topic related 
to Special Education 

 
Team Members: 

Bill Deters 
Pam Leist 

Jeremy Neff 
Erin Wessendorf-Wortman 

Michael Fischer 

 
School Finance 

 
Taxes, School Levies, Bonds, Board of Revision 

 
 
 

Team Members: 
Bill Deters 

Bronston McCord 
Gary Stedronsky 

Jeremy Neff 


