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No Change of Placement: Educational Programs Are Not Substan-
tially and Materially Different

Aikens v. Dist. of Columbia,
CIV.A. 12-553 RMC, 2013
WL 3119303 (D.D.C. June
21, 2013).

A student’s change in
location from one school to
another was not a change of
placement when the educa-
tional programs of the two
settings were not substantial-
ly and materially different.
The U.S. District Court for the
District of Columbia ruled
that a student was not denied
a Free Appropriate Public
Education (FAPE) when the
district moved the location of
the student’s services to an-
other facility without input
from her parent and without
providing prior written notice
to her parent. The Court indi-
cated that the district had no
obligation to involve the par-
ent or IEP team in the deci-
sion because the move was
not a change of placement
and the student’s IEP could
be implemented in the new
setting.

During the 2010-2011
school year, the seventeen-
year-old student received
special education services in
a separate facility for students
with emotional and behavior-
al needs. The educational
program at this separate fa-
cility provided specialized
instruction by general and
special education teachers
with support from social
workers, behavioral techni-
cians, and a school psycholo-
gist. The educational pro-
gram also provided positive

behavioral intervention strat-
egies and therapeutic inter-
vention. The student lacked
any interaction with nondisa-
bled peers at this location. At
the end of the 2010-2011
school year, the facility was
closed and the student’s edu-
cational program was moved
to another location on the
high school campus.

Although the program
was located at the high school
campus, the program was
maintained in a space sepa-
rated from the high school
with security guards between
the schools. Interaction with
nondisabled peers only oc-
curred when entering or
leaving the building. The
program at the new location
continued to include special-
ized instruction provided by
general and special educa-
tion teachers as well as sup-
port from social workers, be-
havioral technicians, and a
school psychologist. The
program also continued to
provide positive behavioral
intervention strategies and
therapeutic intervention. Dif-
ferent from the previous pro-
gram, the new program pro-
vided academic services on a
block schedule that equated
to less classroom program-
ming.

Because of the parent’s
disagreement with the
change in location of ser-
vices, she unilaterally placed
the student in a private school
setting for children with so-
cial/emotional needs instead

of allowing the student to
begin classes for the 2011-
2012 school year at the new
location.

The primary issue before
the Court was whether the
change in location of services
constituted a change of place-
ment under IDEA. When a
change of placement occurs,
a district is required to in-
volve the parent in the deci-
sion and provide the parent
with prior written notice. If
the district fails to provide
these procedural safeguards,
it may be liable for compen-
satory educational services
due to the denial of FAPE.

When determining
whether a change in location
of services is a change of
placement, the U.S. Depart-
ment of Education and case
law have indicated that the
change in educational pro-
gramming must be substan-
tially and materially different.
A change of placement oc-
curs when there is a change
in educational programming
for the student, not solely be-
cause of a change in physical
structure. In this case, the
change in location did not
substantially and materially
change the educational ser-
vices provided to the student.
The minor differences be-
tween the programs did not
impede the district from im-
plementing the student’s IEP.
Even though the new pro-
gram provided less class-

(Continued on page 2)
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room programming, the district could
still implement the IEP by providing
additional specialized instruction be-
fore or after the normal school day.
The parent was unable to show that the
new program fundamentally changed
or eliminated any of the basic elements
of the student’s IEP. Because the dis-
trict did not deny FAPE by failing to
include the parent, the district was not
responsible for compensatory educa-
tion for parent’s unilateral private
placement.

How This Affects Your District:

When making a change in the location
of special education services from one
building to another, a district must be
cognizant of the changes caused to the
educational programming of the stu-
dents affected. The change of “brick
and mortar” is not the driving factor; It
is the change in programming that de-
termines whether a change of place-
ment has occurred. A key question is
whether the student’s IEP can be im-
plemented as written in the new set-

ting. Regardless of whether there is a
change of placement, parents should
be informed of structural changes in
their child’s programming. Address-
ing the concerns of parents may go a
long way to avoid confusion and con-
flict due to changes in the location of
the services provided.

Affordable Care Act

Although the Affordable Care Act
(ACA) is set to take effect January 1,
2014, employers have one more year
before having to provide the required
health care coverage to employees.
On July 9th, the IRS issued a formal an-
nouncement that many of the employer
requirements of the Affordable Care
Act will be delayed until January 1,
2015.

When the pay-or-play mandate
does go into effect beginning January
1, 2015, districts must meet the mini-
mum required coverage or pay heavy
penalties. In general, ACA requires
that all large employers (those with at
least 50 full-time employees) provide
minimum essential coverage to at least
95% of employees.

Contracted employees will not be
included in a district’s calculations, but
contracting agencies may include in-
creased fees for the additional ac-
counting and if the agency is required
to increase its health care coverage. In
addition, districts will be required to
provide the contracting agency with an
accounting of hours worked by con-
tracting employees.

ACA also prohibits discrimination
in favor of highly compensated individ-
uals. This includes favoring eligibility
of health care coverage and benefits
offered. Employers that violate the
discrimination component may be sub-

ject to a tax, but the IRS has stated that
it will not enforce this rule until it issues
further guidance on how employers
can comply.

Even though some aspects of ACA
have been delayed, others have not.
Beginning with the 2012 tax year, em-
ployers must report the aggregate cost
of employer-sponsored group health
plan coverage on their employees’ W-
2 forms. This applies regardless of
who actually pays for the coverage, but
it only applies to employers that issue
250 or more W-2 forms. Certain types
of coverage are exempted, including
coverage under a Health Reimburse-
ment Arrangement (HRA), coverage
for long-term care, and coverage un-
der a multi-employer plan.

By October 1, 2013, employers
are required to notify employees of the
availability of the health insurance
marketplace (i.e. exchanges). Em-
ployers must provide employees
(regardless of plan enrollment status
or part-time/full-time employee status)
with a written notice informing them of
their coverage options. New employ-
ees must receive the notice within 14
day of hire. Sample forms have been
provided from the Department of La-
bor:

-Model http://www.dol.gov/ebsa/pdf/
FLSAwithplans.pdf

-COBRA Model http://www.dol.gov/
ebsa/modelelectionnotice.doc

How This Affects Your District:

1. Districts must provide the re-
quired health care availability notice to
employees by October 1, 2013.

2. Employers must report health
plan coverage on W-2 forms for 2012.
3. Districts should use the Act’s ex-
tended implementation date to deter-
mine whether variable hour employ-
ees, such as substitutes or certain part-
time staff, meet the requirements for
coverage under the Act.

4. Once the status of employees per
the Act has been determined, districts
should ensure that 95% of eligible em-
ployees are being provided minimum
essential coverage for the plan year
starting on or after January 1, 2015.
Remember: ACA’s 95% criteria allows
a small amount of flexibility for possi-
ble error in calculating whether an em-
ployee meets full-time status.

8. Districts should also determine if
there is any discrimination in favor of
highly compensated individuals under
the Act. If this is a concern, districts
may need to plan for ways to address
these concerns before the implementa-

tion of this component of the Act.


http://www.dol.gov/ebsa/pdf/FLSAwithplans.pdf
http://www.dol.gov/ebsa/pdf/FLSAwithplans.pdf
http://www.dol.gov/ebsa/modelelectionnotice.doc
http://www.dol.gov/ebsa/modelelectionnotice.doc
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Arbitrator’s Award that Draws Essence from Collective Bargaining Agreement May Not

Be Vacated

Martins Ferry City School Dist. Bd. of
Edn. v. Ohio Assn. of Pub.
School Emps., 2013-Ohio-
2954,

Martins Ferry City School District
Board of Education (“Board”) and Ohio
Association of Public School Employ-
ees (“OAPSE”) have been parties to a
number of collective bargaining
agreements (CBAs). In 2009, the Board
entered a state of financial distress,
where it was recommended that the
Board make changes to its staffing and/
or wages. As a result, a CBA was es-
tablished, effective from January, 1,
2009 through December 31, 2011, that
determined there was to be no wage
increase for 2009, then wage reopen-
ers at the beginning of the 2010 and
2011 school years, accompanied by a
salary schedule. In addition, the CBA
outlined a grievance procedure, de-
noting final and binding arbitration as
the final step.

Due to the financial distress pre-
sent, OAPSE did not exercise the wage
reopener option for 2010. Subsequent-
ly, the Board determined that it would
institute a 5% uniform salary reduction,
and that all salary indexes would be
frozen as well, each for a maximum of
two years.

The dispute began when OAPSE
refused to sign a Memorandum Agree-
ment provided by the Board concern-
ing the uniform salary reduction. Then,
when the wage reduction took effect,
OAPSE filed two grievances challeng-
ing the reduction as a violation of the
current CBA. Upon proceeding
through the steps pursuant to the CBA,
the grievances were denied. The
Board President held that “the wage
reduction was part of a uniform plan
affecting all employees of our school
district and governed by Ohio Revised
Code 3319.082.” As a result, OAPSE
appealed the matter to arbitration.

The arbitrator’s opinion sustained
the grievance and forbid the Board
from implementing the 5% wage re-
duction on the bargaining unit. The
arbitrator found that changes of this
type must be collectively bargained
for pursuant to the CBA wage reopener

provision. In addition, the arbitrator
established that, when the CBA and the
statutes relied on by the Board are in
conflict, the CBA supersedes the stat-
utes. Thus, the Board was required to
pay the OAPSE members their loss of
salary for the 2010-2011 contract year.

Unhappy with the decision, the
Board sought an order from the trial
court to vacate the arbitration award.
The Board argued that, pursuant to
ORC 2711.13, the arbitrator had ex-
ceeded her powers by issuing an
award that (1) modifies the CBA by
adding terms that were not found in the
express language of the agreement,
(2) was contrary to law, and (c) neither
draws its essence from, nor has a ra-
tional nexus to, the CBA. The trial
court agreed, and vacated the arbitra-
tion award. OAPSE appealed the trial
court’s decision.

A trial court has limited circum-
stances upon which it may vacate an
arbitrator’s award. ORC 2711.10(D)
provides that “the court of common
pleas shall make an order vacating the
award upon the application of any par-
ty to the arbitration if [...] the arbitra-
tors exceeded their powers, or so im-
perfectly executed them that a mutual,
final, and definite award upon the sub-
ject matter submitted was not made.”
In addition, both trial and appellate
courts may not reverse an arbitrator’s
award simply because it disagrees
with the interpretation of a contract or a
finding of fact. This would result in ar-
bitration becoming only an added pro-
ceeding, expense, or “loop hole” to
jump through prior to final judicial de-
termination and defeat both the bar-
gain made by the parties and the
strong public policy favoring private
settlements arising from CBA disputes.
Therefore, once it is determined that
an arbitrator’s award draws its essence
from the CBA and is not unlawful, the
trial court’s authority to review the de-
cision is over.

In order to depart from the es-
sence of the CBA, an award must con-
flict with express terms of the CBA
and/or be without rational support or
not be rationally derived from terms.

The appellate court reviewed
whether the trial court erred in deter-
mining that the arbitrator exceeded
her authority and similarly improperly
substituted its interpretation of the CBA
terms for the arbitrator’s interpreta-
tion.

The arbitrator had previously de-
termined that the CBA contained spe-
cific wage provisions accompanied by
the reopener option in the CBA that
provided for a process to modify the
salary schedule, as well as a provision
stating that the CBA was a “full and
complete agreement between the
Board and the Union.” Therefore, the
arbitrator determined that she was
without authority to simply allow the
Board the change the negotiated terms
without using the expressly dictated
reopener provision set forth to change
wages. She found that when there is a
clear process and wages set forth in
the CBA, the Board was without the op-
tion of applying state law, especially
when the salary schedule is not too
general to preempt. “Because the par-
ties specifically provided for a method
to alter the wage schedule, the arbitra-
tor concluded the CBA superseded the
statutes at issue.”

The arbitrator interpreted the
terms of the CBA as specific enough to
constitute the entire intent of the par-
ties, and, therefore, did not add terms
to the agreement. Because her inter-
pretation was reasonable, the trial
court erred and did not have the au-
thority to reverse the arbitration
award. Thus, since the arbitrator’s
award drew its essence from the CBA,
and the CBA was deemed to encom-
pass the complete intent of the parties
to preempt statutory provisions rela-
tive to wages, the trial court was with-
out the authority to substitute its own
judgment for that of the arbitrators
when it vacated the arbitration award.

How This Affect Your District:

Ohio’s Collective Bargaining Laws
were enacted after statutory law allow-
ing a uniform salary reduction. Once
enacted, Ohio’s Collective Bargaining

(Continued on page 4)
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Laws required employers to negotiate
matters pertaining to wages or benefits
with public employee unions. Further,
the State Employment Relations Board
has held that employers do not possess
statutory authority to implement a uni-
lateral uniform wage reduction be-
cause Chapter 4117 of the Revised

Code prevails over any and all other
conflicting laws, including the statutes
addressing uniform wage reduction
which do not contain any preemption
language over the uniform wage re-
Therefore, since en-
acted after the uniform-reduction-in-
pay statutes and since the uniform-

duction statutes.

reduction-in-pay statutes do not con-
tain language indicating that they pre-
vail over Ohio’s Collective Bargaining
Laws, boards must note that they may
not conduct reductions in pay without
negotiating with the public employee
unions first.

Unemployment Employer Penalty

On July 11, 2013 Governor John
Kasich signed into law House Bill 37.
While this bill creates the SharedWork
Ohio Program, the bill also included
language affecting unemployment
compensation laws regarding employ-
er action and improperly paid benefits.
Previous law allowed for unemploy-
ment compensation benefits that have
been improperly paid to a claimant to
be charged to the mutualized account
in the Unemployment Compensation
fund instead of the employer’s. If they
were charged to the employer’s ac-
count, the employer’s account was al-
lowed to be credited for any benefits
that are recovered from the claimant.

However, H.B. 37 enacted a penal-

ty provision for employers that fail to
timely or adequately respond to unem-
ployment compensation information
requests from the Ohio Department of
Job and Family Services, or if the em-
ployer previously established a pat-
tern of doing such within the same cal-
endar year. Now, an employer’s ac-
count will no longer be credited in the-
se circumstances for benefits that have
been paid to a claimant and are subse-
quently found not to be due. If the mu-
tualized account is not charged, the
account of the employer whose failure
to timely or adequately respond to a
request for information caused the mis-
taken payment must be charged for the
unwarranted benefits paid to the claim-
ant.

How This Affects Your District:

The new legislation places an in-
creased burden to timely and ade-
quately respond to a request for infor-
mation regarding a determination of
benefits from the ODJFS. “Timely” is
achieved when responding within ten
working days after the request is sent,
and “adequate” is accomplished when
the district provides answers to all
questions raised by the Director. This
requirement should be noted, other-
wise your district will subsequently be
charged with the erroneous benefits
that were paid to a claimant.

Ohio Budget Bill: What have they done now?

The Ohio Budget Bill, House Bill
59, was signed by the Governor on
June 30™, 2013. The finance provisions
are effective immediately - July 1°.
Other provisions are effective in 90
days from the date of the governor’s
signature—September ___ th. Addi-
tionally, several provisions will be-
come effective at a later date as speci-
fied in the text of the bill. The budget
bill included a number of provisions
that will impact school district opera-
tions this school year and beyond.

Minimum School Year Require-
ments

Beginning in the 2014-2015
school year, the minimum school year
requirement changes for city, exempt-
ed village, local and joint vocational
school districts from “days” to “hours.”
At a minimum, districts must provide
the following hours of instruction: 455
hours for half-day kindergarten; 910

hours for full-day kindergarten; 910
hours for grades 1-6; and 1,001 hours
for grades 7-12. “Hours of operation”
include time spent during scheduled
classes, supervised activities, and ap-
proved education options, but exclude
lunch and breakfast periods as well as
extracurricular activities. Hours may
also include one or more of the follow-
ing: an equivalent of 2 days per year
for parent-teacher conferences, an
equivalent of 2 days per year for pro-
fessional development of teachers, and
morning and afternoon recess for
grades K-6 not to exceed 15 minutes in
duration per period. Restructuring of
the minimum school year does not ap-
ply to any collective bargaining agree-
ment executed prior to July 1, 2014, but
any collective bargaining agreement
or renewal executed after that date
must comply with the changes.

The board must hold a public
hearing no later than thirty (30) days

prior to adopting the school calendar
to address at a minimum the following:
the total number of hours in the school
year, the length of the school day, and
the beginning and end dates of instruc-
tion. The board must formally adopt a
resolution before it can reduce the
number of hours of operation in any
school year from that which was of-
fered the previous school year. The
board cannot reduce the hours below
statutory minimums.

Each city, exempted village
and local school district must consider
the compatibility of any changes to the
hours or days (1) in which a high
school is open for instruction with the
needs of any JVSD currently serving
any of its students and (2) in which any
school under the district’s jurisdiction
is open for instruction with any commu-
nity school in which the district is re-
quired to provide student transporta-
tion. The district must provide the
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JVSD or Community School with ad-
vanced notice of the change and enter
into an agreement with the school re-
garding the change. Similarly, before
changing the hours or days of instruc-
tion for any school under the district’s
jurisdiction, the public school board
must consult with any chartered non-
public schools in which the district is
required to provide transportation to
students.

JVSD Board Changes

Significant changes were made
to JVSD board membership terms and
eligibility. After the effective date of
the bill, new members will serve a
term of three years with no more than
two consecutive terms. Terms are con-
sidered consecutive unless separated
by three or more years. Current mem-
bers of a JVSD board may serve until
the expiration of their current terms,
after which future members will be ap-
pointed pursuant to the new rules.
The manner of appointment and total
number of members appointed to a
JVSD Board will be based on the terms
of the most recent plan for the JVSD on
file with ODE. Board member selec-
tion shall be based on diversity of the
employers from the geographical re-
gion of the state in which the territory
of the JVSD is located. Not less than
three-fifths (3/5) of the members of the
board shall reside in or be employed
within the territory of the JVSD.

Members of the JVSD board
must have experience as one of the
following: a chief financial officer, a
chief executive officer, a human re-
source manager, or another business,
industry, or career counseling profes-
sional qualified to discuss the labor
needs in respect to the regional econo-
my. The appointing board must ap-
point individuals who represent em-
ployers in the region served by the
JVSD who are qualified to consider the
state’s workforce needs with an under-
standing of the skills, training, and ed-
ucation needed for current and future
employment opportunities in the state.
The appointing board may give prefer-
ence to individuals who have served as
members on a joint vocational school
business advisory committee who also
meet the qualifications listed above.

Additionally under prior law,
when an ESC governing Board served
as the JVSD Board, the ESC superinten-
dent served as executive officer of
JVSD. In addition, the ESC governing
board could also appoint the ESC su-
perintendent to serve as treasurer of
the JVSD. Those provisions have been
struck from the law. Now, there is
merely a requirement for the JVSD
board to appoint a superintendent and
a treasurer.

Extracurricular Activities & Students
Receiving Home Instruction

Public schools must provide
the following extracurricular opportu-
nities to students receiving home in-
struction. As used in this section,
“home instruction” includes students
who have been excused by the super-
intendent from attending school be-
cause they are being instructed at
home by a person qualified to teach all
subjects mandated by law and any ad-
ditional requirements imposed by the
superintendent. Additionally, the stat-
utory changes also removed the duty
of an ESC superintendent to excuse
students for home instruction in local
school districts. Now all city, exempt-
ed village and local school district su-
perintendents have the authority to
authorize home instruction.

A district of residence shall
provide a student who receives home
instruction the opportunity to partici-
pate in any extracurricular activity of-
fered at the district school where the
student would otherwise be assigned.
If a student chooses to participate in a
particular activity, he/she cannot par-
ticipate in the same activity at another
school or in another district. Any other
district superintendent may permit a
student who receives home instruction
to participate in any extracurricular of
the district, but only if the district of
residence does not offer that extracur-
ricular.

To participate, a student of
home instruction must be of the appro-
priate age and grade level as deter-
mined by the Superintendent, for the
school that offers the extracurricular;
be able to meet the same nonacademic

and financial requirements as any oth-
er participants; and fulfill one of the
following: (1) If the student received
home instruction in the preceding
grading period, the student must meet
any academic requirements estab-
lished by the state board of education
for continuation of home instruction, or
(2) If the student did not receive home
instruction in the preceding grading
period, the student’s academic perfor-
mance during the preceding grading
period shall have met any academic
standards for eligibility to participate
in the program established by the
school district. Eligibility for a student
who leaves mid-year for home instruc-
tion will be based on an interim aca-
demic assessment issued by the dis-
trict in which the student was enrolled
that is based on the student’s prior
work. If a student who begins home
instruction after the beginning of the
school year was ineligible to partici-
pate at the time of departure from the
district due to failure to meet academic
standards or any other requirements,
the student may not participate until
the superintendent verifies that the stu-
dent has met the requirements of the
state board for continuation of home
instruction. Regardless, the student
may not participate in the same semes-
ter in which the student was deter-
mined ineligible. No school district
may impose additional rules or fees on
a student that are not applied to other
students participating in the same ex-
tracurricular activity. Additionally, no
district, interscholastic conference, or
organization that oversees interscho-
lastic conferences or events may im-
pose conflicting eligibility require-
ments.

Extracurricular Activities and Non-
public School Students

Public schools must provide
the following extracurricular opportu-
nities to students enrolled in nonpublic
schools. A district of residence must
allow a student enrolled in nonpublic
school the opportunity to participate in
an extracurricular activity that is not
available at the nonpublic school but is
available at the public school to which
student would have been assigned.
Any other school district superinten-

(Continued on page 6)
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dent may afford any student enrolled in
a nonpublic school who is not other-
wise entitled to attend school in the
district, the opportunity to participate
in an extracurricular activity offered by
a school of the district, but only if both
of the following apply (1) the nonpublic
school does not offer the activity and
(2) the activity is not interscholastic
athletics or interscholastic contests or
competition in music, drama, or foren-
sics.

To participate, a student en-
rolled in a nonpublic school must be of
the appropriate age and grade level,
as determined by the superintendent
and must fulfill the same academic,
nonacademic, and financial require-
ments as any other participant. No
school may impose additional rules or
charge additional fees for participa-
tion. No district, interscholastic con-
ference, or organization that oversees
interscholastic conferences or events
may impose conflicting eligibility re-
quirements.

Funding & Accountability

The Budget Bill has placed a
focus on accountability. Financial re-
ports are now required at both the dis-
trict and building level (not either/or),
and districts must now report infor-
mation on total revenue and expendi-
tures, per pupil revenue, and expendi-
tures for both classroom and nonclass-
room purposes both in aggregate and
by targeted subgroups.

Effective July 2014, a student
must be considered “enrolled” and
therefore included in EMIS for any por-
tion of the school year the student is
participating at a college under Chap-
ter 3365 and for any period of time be-
ginning on the date on which the
school has both received the documen-
tation of the student’s enrollment from
a parent and the student has com-
menced participation in learning op-
portunities offered by the district.
“Learning Opportunities” are defined
as both classroom-based and nonclass-
room-based learning opportunities
overseen by licensed educational em-
ployees of the district that are in com-
pliance with criteria and documenta-
tion requirements for student participa-

tion established by ODE. A student’s
instruction time in nonclassroom-based
learning opportunities shall be certi-
fied by an employee of the district.

For purposes of ADM reporting
per Section 3317.03, a student is no
longer considered enrolled when: (1)
The district receives documentation
from a parent terminating enrollment;
(2) The district receives documentation
from another public or nonpublic
school indicating the student’s enroll-
ment elsewhere; (3) The student fails to
participate in learning opportunities
and has not received an excused ab-
sence for 105 continuous hours (district
must, however, pursue remedies for
truant students); or (4) The student
ceases to participate in learning op-
portunities provided by the school. No
school district may enroll/withdraw a
student from EMIS later than thirty days
after the student’s actual enrollment or
withdrawal from school.

There are now additional re-
porting requirements for the following
subgroups: students with disabilities,
economically disadvantaged students,
limited English proficient students, and
gifted students. If a district does not
meet ODE’s requirement of satisfactory
achievement and progress for a sub-
group, the district must submit an im-
provement plan to ODE, and ODE is
permitted to require that the plan in-
clude partnering with another entity for
services to that subgroup. The State
Board of Education must establish
measures of satisfactory achievement
and progress no later than December
31, 2014. ODE must use the measures
established by the State Board to de-
termine if a district or school has made
satisfactory achievement and progress
for certain subgroups by September 1,
2015, and annually thereafter. ODE is
required to publish a list of schools,
districts, and providers that have
demonstrated an ability to serve each
subgroup of students.

Other Relevant Changes
OTES/OPES
The following changes were

made regarding teacher evaluations.
When calculating student academic

growth, attendance requirements for
the exclusion of student data changed
from 60 or more unexcused absences
to 45 or more excused or unexcused
absences. In addition, teachers and
principals that would have received a
“proficient” performance rating will
now be recognized as “skilled.”

Business Managers

For districts that elect not to
appoint a licensed business manager,
the board may assign the statutory du-
ties of a business manager to other em-
ployees or officers of the board, in-
cluding the treasurer, and to give those
employees any title that reflects the
assignment of those duties. If a board
assigns the duties of a business manag-
er to the district treasurer, the district
superintendent (not the treasurer) has
the authority to recommend the ap-
pointment or discharge of non-
educational employees. These statuto-
ry changes supersede case law to the
contrary.

Levies

A provision of the budget bill
eliminates the 10% and 2.5% property
tax rollback on any new or replace-
ment levies. Previously, the rollback
allowed homeowners to pay less on
school and other local government lev-
ies, with the state reimbursing schools
and local governments for the subse-
quent loss. However, the state will no
longer provide this reimbursement for
new or replacement levies, causing
homeowners to now pay 100% of the
total real estate tax on any such levies
that are approved beginning with the
November, 2013 election. Existing and
renewal levies placed on election bal-
lots will continue to be subject to the
property tax rollback.

In addition, the budget bill
amends ORC §5705.217 and ORC
5705.21. ORC 5705.217 now allows
boards to renew one or more existing
levies, or to increase or decrease the
rate of tax levied under the section, for
the purpose of providing funds for ei-
ther current expenses and general
permanent improvements or solely for
general permanent improvements.

(Continued on page 7)
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Ohio Budget Bill: What have they done now?, Cont.

Next, ORC 5705.21(A) was amended to
allow school districts to levy a property
tax exclusively for school safety and
security purposes. ‘“School safety and
security” is not defined in the statute,
which in return means it could include
windows, doors, etc.

Student Transportation

Student transportation under-
went funding changes. The pupil
transportation formula was modified to
use the state share index from the new
formula instead of the state share per-
centage. ODE is required to prorate
the calculated amount for each district
to fit within the appropriation. It pro-
vides a transportation supplement for
low-wealth and low density school dis-
tricts equal to the difference between
the district's unrestricted pupil trans-
portation formula amount and the pro-
rated amount. School districts must
report transportation funding data
through EMIS. Provisions provide
funding for reimbursement of special
education transportation costs. In ad-
dition, funding is provided for reim-
bursement to districts that pay parents
in lieu of providing transportation. The
board will not be required to transport
elementary or high school students to/
from nonpublic or community schools
on Saturday or Sunday unless the
board and nonpublic school sign an
agreement to provide such services by
July 1, 2014.

Kindergarten Students

Districts are prohibited from
retaining any kindergarten student

who was admitted to and successfully
completed the 2012-2013 school year
solely due to age of the student.

Changes were made to the ad-
ministration dates for kindergarten di-
agnostic assessments. Prior to July 1,
2014, diagnostic assessments must be
completed not earlier than 4 weeks
prior to 1* day of school and no later
than October 1%, Effective July 1, 2014,
diagnostic assessments must be com-
pleted not earlier than the 1% day of
school and no later than November 1%
Except that the language and reading
skills assessment must be completed
by the September 13" deadline.

Professional Development

Districts must now incorporate
human trafficking content into in-
service training in addition to training
in the prevention of child abuse, school
safety and violence prevention, sub-
stance abuse, and promotion of posi-
tive youth development. Each nurse,
teacher, counselor, school psycholo-
gist, or administrator must complete at
least four hours of in-service training
within the first two years of employ-
ment, and every five years thereafter.
(This requirement has not changed.

How this Affects your District:

Minimum School Year: Due to chang-
es from “days” to “hours” for minimum
school year requirements, districts
should begin planning for the 2014-
2015 school year. Districts should
keep in mind that students must meet
the minimum hour requirements for the

year regardless of the number of hours
that school is closed due to inclement
weather and other emergencies.

JVSD Board Changes: Districts should
prepare for upcoming JVSD board
changes by reviewing the impact of
statutory changes on district’s JVSD
board processes and appointment of
board members. Remember to review
your JVSD'’s plan on file with ODE.

Extracurricular Activities and Stu-
dents with Home Instruction/
Nonpublic School Students: Begin-
ning with the 2013-2014 school year,
districts should implement a process
for determining whether students on
home instruction meet the eligibility
requirements for extracurricular activi-
ties. Questions that should be ad-
dressed include: Who will filter re-
quests? What are the eligibility re-
quirements for various categories of
students and various types of extracur-
ricular activities?

Webinar Archives

Did you miss a past webinar or would you like to view a webinar again? If so, we are happy to provide that re-
source to you. To obtain a link to an archived presentation, send your request to Pam Leist at pleist@erflegal.com
or 513-421-2540. Archived topics include:

Effective IEP Teams
Cyberlaw

Tax Incentives
Prior Written Notice

Education Law Legal Update - Including SB 316 .

FMLA, ADA and Other Types of Leave

dents

Advanced Topics in School Finance

Student Residency, Custody and Homeless Stu-

Ohio Budget Bill/House Bill 153
Student Discipline

Media and Public Relations
Gearing Up for Negotiations
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Education Law Speeches/Seminars

SAVE THE DATE! 2013-2014 Administrator’s Academy Seminar Series

Seminars will take place at the Great Oaks Instructional Resource Center or via live webinar from 9:00 a.m. to
11:30 a.m. unless otherwise noted. Additional registration information will be provided in the near future!

Cyberlaw — September 19", 2013
TBD — December 5™, 2013
Special Education Legal Update — March 6™, 2014
OTES and OPES Trends and Hot Topics — June 12, 2014

Education Law Legal Updates 2013-2014 — July 10", 2014 (Webinar ONLY, from 8:00 a.m. to 12:00 p.m.)

Other Upcoming Presentations

Jeremy Neff and Erin Wessendorf-Wortman
August 1, 2013
Northwest Ohio ESC Administrators’ Conference

Erin Wessendorf-Wortman
August 8, 2013
Ashtabula County ESC Treasurers’ Presentation

September 30, 2013
Southern Ohio ESC Presentation

October 21, 2013
Brown County ESC Employment Law & Legal Update

Erin Wessendorf-Wortman
November, 11, 2013
OSBA Capital Conference—Making Booster Groups Work For You

Bill Deters

November, 11,2013
OSBA Capital Conference—504 & Diabetes

Follow Us On Twitter: @erflegal
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Need to Reach Us?

William M. Deters II
wmdeters@erflegal.com
Cell: 513.200.1176

J. Michael Fischer
jmfischer@erflegal.com
Cell: 513.910.6845

Jeremy J. Neff
jneff@erflegal.com
Cell: 513.460.7579

Pamela A. Leist
pleist@erflegal.com
Cell: 513.226.0566

C. Bronston McCord III
cbmccord@erflegal.com
Cell: 513.235.4453

Gary T. Stedronsky
gstedronsky@erflegal.com
Cell: 513.674.3447

Ryan M. LaFlamme
rlaflamme@erflegal.com
Cell: 513.310.5766

Erin Wessendorf-Wortman
ewwortman@erflegal.com
Cell: 513.375.4795

ERF Practice Teams

Construction/Real Estate

Construction Contracts, Easements, Land Purchases
and Sales, Liens, Mediations, and Litigation

Team Members:
Bronston McCord
Ryan LaFlamme
Gary Stedronsky

Workers’ Compensation

Administrative Hearings, Court Appeals, Collaboration
with TPA’s, General Advice

Team Members:
Ryan LaFlamme
Pam Leist
Erin Wessendorf-Wortman

Special Education

Due Process Claims, IEP’s, Change of Placement,
FAPE, IDEA, Section 504, and any other topic related
to Special Education

Team Members:
Bill Deters
Pam Leist
Jeremy Neff
Erin Wessendorf-Wortman
Michael Fischer

School Finance

Taxes, School Levies, Bonds, Board of Revision

Team Members:
Bill Deters
Bronston McCord
Gary Stedronsky
Jeremy Neff




